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STATE BANK GUARANTY LAW AS INTER- 
FERING WITH NATIONAL BANKS. 


The opinion by Judge Pollock, on the 
constitutionality of the Kansas Bank Depos- 
itors’ Guaranty Act, has been lately re- 
versed by the Eighth Circuit Court of Ap- 
peals. Dolley v. State Bank Commissioner, 
179 Fed. 461. 

The opinion by Judge Pollock will pos- 
sibly be long remembered as out-Heroding 
Hlerod in seeming alacrity of desire to in- 
with a state's management of its 
domestic affairs. ‘The gravamen of his ob- 
jection to the Kansas statute was, that, inas- 
much as national banks were forbidden by 
statute creating them, or at least not author- 
ized, to participate in the state scheme. 
therefore, they were denied their right of 
and therefore, again, 
were unjustly discriminated against and 


terfere 


free competition, 


deprived of -their equal rights under the 
Fourteenth Amendment, 
Judge Hook, speaking for himself and 


“It is doubtful if it ever 
occurred to a railroad corporation charter- 
ed by congress to urge that a state statute 
providing for public aid to a railroad cor- 
poration, organized under the laws of the 
state, was void because its ultimate effect 
would be to create an unfair competition 


associates, says: 


and deprive the former of business, thereby 
lessening its efficiency as a governmental 
agency. The contention made here is not 
different in principle. Congress may pre- 
scribe the powers and legislate concerning 
the corporations it creates, but it has never 
attempted to set an unalterable copy in 
these particulars for corporations organized 
under state laws.” 

If Judge Pollock's position had any merit 
in it, at all, there would be illimitable con- 
fusion in every attempt at legislation made 
both by congress and state legislatures. The 
general government could say express com- 


panies, whether as to interstate or intra- 








state business, must not be chartered to 
carry articles that might be sent by mail, 
because they interfered with a govern- 
mental function. Conversely, the state 
might say, the government should not im- 
pose any revenue license on liquor, because 
such had a direct tendency to decrease state 
revenue. Or the state might claim that a 
federal inheritance tax affected unconstitu- 
tionally the administration of its domestic 
affairs. Or conceding that the national 
right to levy an inheritance tax is supreme, 
it might be urged that its uniformity 
throughout the country was impinged upon 
by a state inheritance tax. 

Indeed, if incidental effect in state legis- 
lation is to be considered as mikitating 
against the constitutionality of state legis- 
lation, when some governmental agency is 
involved, Congress has but to extend en- 
actment to as many subjects as it may con- 
stitutionally touch to draw the net more 
closely around state initiative. In the end 
the question would be not so much what leg- 
islation is authorized under state constitu- 
tions, as what could presently stand against 
congressional statute or soon be displaced. 

No one may dispute that there are many 
statutes enacted by states, which in their 
reference to interstate commerce are subject 
to displacement by Congress acting directly 
upon the same subjects. But this is so, be- 
cause of the exclusive power given by the 
constitution over this subject. 

When, however, congress follows in the 
line of state enactment about things, as to 
which it merely has a like cognizance as 
states, a wholly different question is pre- 
sented. 

The very fact, that the right to displace 
state laws, incidentally affecting a subject 
over which congress may take exclusive 
control, is dependent on a concession by the 
states, embodied in the federal constitu- 
tion, is an indubitable reason against any 
such assumption as that made by Judge 
Pollock. 

What the government is authorized to do 
in the way of creating national banks and 
railroads is referable to its powers of agen- 
cy in representing the states. What it does 
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under such clauses as relate to bankruptcy, 
interstate commerce, treaties, and declaring 
of war pertains as intimately to the nature 
of its sovereignty, as does any of the things 
which a state does in any of its legislation. 
The former class of legislation concerns 
the working of the national machinery ; 
the latter is from the deposit of power, 
which, not being surrendered by the states, 
would still there reside. 
confuses things incidental to a granted pow- 
er, necessary for its proper exercise, with 


Judge Pe sllock 


the grant of a power itself. 

The labored opinion of Judge Pollock, 
extending over some thirty pages of text, 
would be deemed of very great importance 
if by any possibility it could he considered 
sound, 








NOTES OF IMPORTANT DECISIONS 


LICENSEES — FIREMEN CALLED ON 
FALSE ALARM TURNED ON BY OWNER 
OF PREMISES.—The Colorado Supreme 
Court discusses at great length the sufficiency 
of a petition, as against a demurrer, averring 
facts alleged to constitute a fireman, entering 
on premises where there was a supposed fire, 
an invitee. Lunt v. Post Printing & Publish- 
ing Co., 110 Pac. 203. 

The petition shows it to have been drawn 
with much ingenuity in recognition of the 
principle that the duty of a fireman to enter 
upon premises to extinguish a fire and even 
against the will of the owner prevented his 
being considered an invitee. This was not 
considered to be affected by the owner’s turn- 
ing in an alarm, because that is his duty in- 
dependently of its being his personal interest 
to do so. The fireman responds to the alarm 
not to the person giving the alarm. To avoid 
this the pleader alleged that the owner turned 
in the alarm, when there was no fire in fact, 
but fumes of nitric acid escaping from a 
cracked carboy on the premises made the 
owner mistake them for the smoke of a fire, 
and the fireman being also deceived went into 
the building and lost his life from inhalation 
of these fumes. 

It was contended that, however innocently 
and in good faith the owner acted, the fire- 
man was not a mere licensee but an invitee 
to whom a higher duty of care was owing. 
The Colorado court, however, reasoned, that 








as the fireman had the right and duty to enter 
the premises upon the reasonable supposition, 
from appearances, of a fire, correspondingly 
the owner had a duty of the same sort in turn- 
ing in the alarm. The opinion is a well rea- 
soned discussion, but at the same time there 
would seem to be a duty that an owner should, 
if possible, warn firemen as to the presence 
of explosives in a building either burning or 
suppcesedly burning. The very fact that a fire- 
mhn goes in response to an imperative call, 
demands some show of humanity in his be- 
half, if indeed a warning about explosives is 
not deemed directly in furtherance of the pur- 
pose of turning in an alarm. Suppose for ex- 
ample there were a system of alarms, one 
feature being to indicate the presence of ex- 
plesives and the owner, as in the case consid- 
ered, turned in the alarm without notifying of 
the presence of explosives. 

The pleader in the case complained that no 
warning was given. We think, if he had also 
averred that defendant was negligent in not 
warning, he might have bridged over his dif- 
ficulty. 

TELEPHONE—OATH ADMINISTERED BY 
NOTARY IN ONE COUNTY TO AFFIANT IN 
ANOTHER.—In the case of Fairbanks-Morse 
& Co. v. Getchell, 110 Pac. 331, the California 
Court of Appeals holds that telephoning an 
oath across a county line to a notary is to 
take the notary out of his jurisdiction rather 
than the affiant into the other county and to 
render the oath void. 

This case assumes merely for the purpose 
of argument, that an oath over a telephone is 
valid if the affiant is in the county of the no- 
tary when he makes it, as was decided in 
Sullivan v. First National Bank, 37 Tex. Civ. 
App. 228. 

The jurat in this case says: “Sworn to be- 
fore me,” etec., and the notary testifies that 
he recognized the voice of the affiant in re. 
sponse to his reading of the affidavit. There 
is authority for the proposition that an affi- 
davit., e. g., for attachment need not be sub- 
scribed, this possibly depending upon statutory 
phraseology. And, if the California court is 
correct in saying, that the place of making the 
oath is the place of assent thereto, then it 
must be that an official’s presence is pervasive 
of his jurisdiction, if the Texas court is also 
correct. 

This is a curious kind of ubiquity. You 
talk to it at a distance and yet it is at your 
elbow. It identifies you by your voice, and 
immediately it puts in motion, at a distance, 
a physical agency wielding a pen and an of- 
ficial seal, guided there by the mentality it 
This official essence floats around 


encases. 
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you in a sort of psychological way and yet 
that physical agency is so much a part of it- 
self that if it is destroyed, this essence goes 
out of existence, or perhaps is in suspended 
animation, until the physical agency’s succes- 
sor is found. 

We know now, by the token of this Califor- 
nia case where a couple gets married when 
the minister uses a telephone and the man 
and woman are together at another place. 
After a while, however, some minister will be 
trying to perform a ceremony of marriage, 
when the man and woman are in different 
places. And possibly that may be sufficient, 
because a contract can be made over a tele- 
phone. But would it, though a minister thus 
attempts to perform the ceremony, under a 
license, amount to more than a holding out so 
as to constitute a common law marriage? 

We rather believe, that entering into a 
sacred compact like marriage should not wit- 
ness experimental fads. After a while aerial 
marriages, if high enough up, may make their 
venue a matter of doubt. F 

CORPORATION—ATTEMPT BY CORPOR- 
ATION TO ENFORCE AN ATTORNEY’S 
LIEN.—Recently the Court of Appeals of New 
York passed on-the question whether under 
the provision of the business corporation law 
which provides that “three or more persons 
may become a stock corporation for any law- 
ful business,” a corporation could be lawfully 
organized to practice law. Application Corpor- 
ation Law Co., 92 N. E. 15. 

The court thus answers that question: 

“This means a business lawful to all who 
wish to engage in it. The practice of law is 
not a business open to all, but a personal right, 
limited to a few persons of good moral charac- 
ter, with special qualifications ascertained and 
certified after a long course of study, both gen- 
eral and professional, and a thorough ex- 
amination by a state board appointed for the 
purpose. The right to practice law is in the 
nature of a franchise from the state conferred 
only for merit. It cannot be assigned or in- 
herited, but must be earned by hard study and 
good conduct. It is attested by a certificate of 
the Supreme Court, and is protected by regis- 
tration. No one can practice law unless he has 
taken an oath of office and has become an offi- 
cer of the court, subject to its discipline, liable 
to punishment for contempt iam violating his 
duties as such, and to suspension or removal. 
It is not a lawful business except for members 
of the bar who have complied with all the con- 
ditions required by statute and the rules of the 
courts. As these conditions cannot be per- 








formed by a corporation, it follows that the 
practice of law is not a lawful business for a ! 


corporation to engage in. As it cannot practice 
law directly, it cannot indirectly by employing 
competent lawyers to practice for it, as that 
would be an evasion which the law will not 
tolerate.” 

The court then goes on to reason that the 
relation of attorney and client involves trust 
and confidence, and: “It cannot be del- 
egated without consent, and it cannot exist 
between an attorney employed by a cor- 
poration to practice law tor it and a client 
of the corporation, for he would be sub- 
ject to the directions of the corporation, and 
not to the directions of the client. There 
would be neither contract nor privity between 
him and the client, and he would not owe even 
the duty of counsel to the actual litigant. The 
corporation would control the litigation, the 
money earned would belong to the corporation, 
and the attorney would be responsible to the 
corporation only. His master would not be the 
client, but the corporation, conduciing it. may 
be wholly by: laymen, organized simply to 
make money and not to aid in the administra- 
tion of justice, which is the highest function of 
an attorney and counsellor at law.” 

A case in the appellate division of New 
York Supreme Court shortly afterwards ap- 
plied the Court of Appeals decision to a lien 
claimed by a corporation or attorney at law 
and very summarily denied same. In re 
Bensel, 124 N. Y. Supp. 726. 

The reasoning the Court of Appeals employs 
is commendable, and should be contrasted with 
some courts which seem unable to look beyond 
literalness of statutes to discover their under- 
lying purposes. 


FOREIGN CORPORATION—THE SCENE 
OF ITS ACTIVITY AND UNFAIR COMPETI- 
TION IN THE USE OF A TRADE-NAME.— 
Statutes forbidding the duplication of names 
by corporations of the same state are very 
familiar. Confusion in names might be the 
policy of a state for various reasons besides 
the giving of any advantage to corporations or 
as protecting than from unfair business com- 
petition. One sufficient reason might be that 
confusion might result to the disadvantage of 
others, or make the state less able to keep 
track of its offspring, so to speak, and apply 
disciplinary measures. The fact, that it seems 
never to have been provided that a foreign 
corporation of the same name as a domestic 
corporation should not be debarred from com- 
ity, carries the idea, that a name is no special 
property acquisition by a corporation. It is 
stated in Nims on Unfair Business Competi- 
tion, page 198, that: “No advantage accrues to 
a name of a corporation because it is borne 
by a corporation.” 
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If this is true, we can but admire the splen- 
did audacity of a foreign corporation, bearing 
the name of Eastern Outfitting Company, 
which, after transacting a purely local business 
in Seattle, in March, 1902, opened a branch 
house in Spokane in 1909, and then sought to 
enjoin a partnership, under the trade-name of 
Eastern Outfitting Company, used since 1905, 
from continuing to use such name. Strange to 
say, the Washington Supreme Court stood three 
to two on this question. The majority, how- 
ever, was against the corporation. Eastern 
Outfitting Co. v. Manheim, 110 Pac. 23. 

The majority opinion reasons that: “The 
doctrine of unfair competition is based upon 
the principle of common business integrity, 
and equity only affords relief when this prin- 
ciple has been violated. * * * The mischief 
which a court of equity will guard against 
is a confusion in names, or in the identity of 
parties, or in the goods sold, so as to deceive 
the public or work a fraud upon the party 
having a right to the trade-name,” and we 
confess we are surprised to think anyone 
would dispute this. Then it is recited that 
concurrently both parties were carrying on a 
local business respectively in two prominent 
cities of the same state, and if any confusion 
arose it would be merely incidental. 

The minority say: “When appellant fully 
complied with the laws of this s‘ate, it became 
entitled to do business within this state and 
within the entire state.” That is sticking in 
the bark. A domestic corporation and an in- 
dividual have the right to do business “with- 
in the entire state,” and it is their locality as 
much as that of a foreign corporation. But 
who would think that, if St. Louis has a candy 
store called “The Busy Bee,’ Kansas City 
could not have another of the same name? 
Shall a foreign corporation have larger right 
in comity territory, than a resident, natural or 
artificial? 

One of the minority said: “I do not com- 
prehend upon what theory appellant can be 
clothed with greater powers in Seattle and 
less in Spokane.” No such quest’on was be- 
fore the court, but the only question was 
whether its rights, not powers, were being in- 
vaded in Spokane because its corporate name 
had there anteriorly to the par<nership’s right 
to use the same name, become a trade-name. 
Would it not have appeared ridicu‘ous for the 
corporation before opening its house in 
Spokane, to have sought to enjoin the partner- 
ship? If so, did it not go into Spokane to 
face the existing order of things? The final 
analysis of the minority opinion is for a for- 
eign corporation to get a permit to do business 
in a state and claim it has a trade-name to 
cover the state. It seems to us that the boot 





was on the other leg in this case, and the 
partnership could successfully maintain an 
injunction against the corporation interfering 
with its trade-name. Its power to do business 
in Spokane may be indisputable, but using 
its corporate name in Spokane for its trade- 
name is another question. This would be a 
more interesting question than was before 
the court. 








SOME OBSERVATIONS ON THE 
RULE OF “HABITUAL NEGLI- 
GENCE” IN RAILROAD FIRE 
" CASES. 


The question as to the liability for the 
fires arising along the right-of-way of a 
railroad company is an important one for 
several reasons. Jirst. Any question in- 
volving the amount of money. which the 
American railroad companies pay out year- 
lv for fire losses, assumes an importance 
from a business point of view alone.- Sec- 
ond, A question involving interesting prin- 
ciples of evidence, and in which old rules 
are being applied to new circumstances 
in a legal way, attracts the attention of the 
practitioner and is well worth his serious 
consideration. 


It is well settled that a railroad company 
must keep its right-of-way in such a condi- 
tion that fire set out thereon by the opera- 
tion of its trains will not be communicated 
to the land of the abutting owner to his 
damage.! The right-of-way of.a railroad 
is its own private property, and it may use 
it, in general, as it desires, and in so doing 
may set out fires thereon, but the gist of the 
cause of action arising out of damage done 
by fires starting on the right-of-way, is the 
negligent communication to adjoining land, 


| or the “negligent spreading.” 


When the fire starts off of the right-of- 
wav of the company, then the company be- 
comes liable for damages resulting there- 


(1) Wabash R. R. Co. vy. Schultz, 30 Ind. App. 
495, and cases cited, This statement is correct 
as a general principle. 
cial statutory provisions covering same. 


Several states have spe- 
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from, upon a showing of a negligent equip- 
ment, allowing sparks to be thrown, or a 
negligent operation of the engine setting 
out the fire, such negligent operation caus- 
ing it to throw sparks in large numbers and 
of great size.* A prominent text-book 
author states the rule as follows :* “Where 
fires are started off the right-of-way a re- 
covery is based on some wrong of the com- 
pany in failing to adopt and se proper 
machinery and appliances or in unskilfully 
and negligently managing the same. The 
gist of the action is negligence in some one 
of the respects which we have just men- 
tioned. In these cases the condition of the 
right-of-way is immaterial for it is in no 
way connected with the fire.” 

In cases arising out of fires starting out- 
side of the right-of-way, a recovery may be 
had by showing either that some engine be- 
longing to the railroad company, known 
and identified by the plaintiff, set out the 


same by its negligent throwing of sparks, 


or that it was set out’ by some engine un- 
known to the plaintiff and not identified by 
him. In both of these cases it may be 
shown that the engine setting out the fire, 
or if unknown, then the engines generally 
of the defendant, also set out other fires 
near this time. This evidence is to be 
considered by the jury as tending to prove 
the defective condition of the engine or the 
improper management at the time it set out 
the fire in issue. In objection to the ad- 
mitting of such evidence of other fire, the 
railroad companies’ attorneys have offered 
the following objections: First. That be- 
fore it is competent, there must be a show- 
ing that there was no change in the engine 
setting out the other fires, as regards its 
fire netting, from the one setting out the 
fire in issue, that is that it must have been 
the same engine or one of like construc- 


(2) This is not considering any special statu- 
tary provision. 

(3) 3 Elliott Railroads, Sec. 1230. 

(4) An Indiana court raised the following 
Query: If the defect in spark screen is Jatent 
must it be shown that the same could have been 
discovered by the exercise of ordinary care 
prior to accident. 12 Ind. App. 695. 





tion in regard to fire netting, etc. Second 
That it must be shown to have been in 
charge of the same engineer and fireman, 
or ones of similar operating skill, Third. 
That the wind and weather conditions must 
have been the same. Fourth. That such 
evidence is immaterial and tends to create 
other issues. 


‘An examination of the authorities show 
how these objections have been answered 
by the various courts and text book writ- 
ers. In Mr. Thompson’s excellent book on 
Negligence, it is said:* “The business of 
running railroad trains suggests a unity of 
management, and a general similarity in 
the construction of the engines. For this 
reason, and on account of the difficulty of 
proving negligence in these cases, as be- 
fore pointed out, the admission of evidence 
as to other and distinct fires from the one 
alleged to have caused the injury is per- 
mitted. The rule is adopted in England and 
prevails in all the states, with one, or pos- 
sibly two exceptions. More particularly, it 
may be stated as follows; That, in actions 
for damages caused by the negligent escape 
of fire from locomotive engines, it is com- 
petent for the plaintiff to show that, about 
the time when the fire in question happen- 
ed, the trains which the company were 
running past the location of the fire were 
so managed, in respect to their furnaces, 
as to be likely to set on fire objects in the 
position of the property burned, or to show 
the emission of sparks or ignited matter 
from other engines of the defendant pass- 
ing the spot under other occasions, either 
before or after the damage occurred, with- 
out showing that they were under the 
charge of the same driver or were of the 
same construction as the one occasioning 
the damage.” 


Another author on negligence states the 
rule in the following precise manner :* . 
“When the particular engine which caused 
tke fire cannot be fully identified, evidence 


(5) Thompson on Negligence, p. 159. 
(6) Shearman & Redfield on Negligence, Sec. 
675. 
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that sparks and burning coals were fre- 
quently dropped by engines passing on the 
same road upon previous occasions is rele- 
vant and competent to show habitual neg- 
ligence, and to make it probable that the 
plaintiff's injury proceeded from the same 
quarter.” In the federal court,’ plaintiff 
sued for the destruction of his saw mill. 
The evidence tended to show that*the fire 
was communicated from one of two en- 
gines belonging to the railroad company, 
about a half hour after the passing of the 
last engine of the two the fire was discov- 
ered. There was a dispute as to how the 
fire started. After the company had rested 
its case, the plaintiff was allowed to prove 
that at various times during the same sum- 
mer, before this fire occurred, some of the 
company’s locomotives in an unusual man- 
ner scattered fire in passing the mill and 
bridge, without showing either that these 
which it was claimed communicated — the 
fire in question were among the number, or 
that they were similar in their make, state 
of repair, or management of said locomo- 
tives. Mr. Justice Strong, in ruling upon 
this question, said: “The question there- 
fore, is whether it tended in any degreé to 
show that the burning of the bridge and 
the consequent destruction of the plaintiff's 
property, were caused by any of defendant’s 
locomotives. The question has often been 
considered by the courts in this country and 
in England, and such evidence has, we 
think, been generally held admissible, as 
tending to show the possibility and conse- 
quent probability that some locomotive 
caused the fire, and as tending to show a 
negligent habit of the officers and agents of 
the railroad company.” In a New York 
plaintiff's evidence tended to show 


8 


case, 


(7) Grand Trunk R. Co. of Canada v. Rich- 
ardson, 91 U. S. 454, 23.1. Ed. 356. This court 
bases its opinion on Langabaugh vy. Virginia 
City & T. R. Co., 9 Nev. 271: Smith v. Old 
Colony R. Co., 10 R. I. 22; Ills. Cen. R. Co. v. 
McCleland, 42 Tll. 358; Field v. New York Cent. 
R. Co., 32 N. Y. 339; Pigget v. Eastern Coun- 
ties KR. Co., 3 Cc B. 229. 


(8) Sheldon v. Hudson 


Y. 218, 67 Am. Dec. -155. 


River R. Co., 14 N. 








that shortly before the fire in question, 
sparks and fire had been thrown from the 
engines used by the defendants, a greater 
distance than the building burned stood 
from the tracks, and that the witness had 
picked up from the tracks after the passage 
than two 
inches in length. It was argued by defend- 
ant’s counsel that the evidence was too re- 
mote and indefinite and that it did not re- 
fer to any particular engirie. In deciding 
the case the court said; “This argument is 


not without force, but at the same time [ 


of trains, lighted coals more 


think is met by the peculiar circumstances 
of this case. These engines run night and 
day, and with such speed that no particular 
note can be taken of them as they pass. 
Moreover, there is such a general resem- 
blance among: them that a stranger to the 
business cannot readily distinguish 
from another. It will therefore generally 


one 


happen that when the property of a person 
is set on fire by an engine the owner, 
though he may be perfectly satisfied that it 
was caused by an engine and may be able 
to show facts sufficient legitimately to es- 
tablish it, yet may be utterly ignorant what 
particular engine did the mischief. It 
would be practically quite impossible, by 
any inquiries to find out the offending en- 
gine, for a large proportion of these owned 
by the company are constantly in rapid mo- 
tion. The business of running the trains 
on a railroad supposes a unity of manage- 
ment and a general similarity in the fashion 
of the engines and the character of opera- 
tion, * * * * It is presumed to be in the 
power of the company, which is intimately 
related with all its engineers and conduc- 
tors, to controvert the fact sworn to if it is 
untrue, or, if true in a particular instance, 
that it was not so in respect to the en- 
gines which passed the place at a particular 
time before the occurrence of the fire. The 
effect of the evidence would only be to 
shift. the onus probandi upon the company 
and that, under the circumstances of this 
case, seems to me to be unavoidable.” 
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In the case of Koentz v. Oregon R. & 
Nav. Co.,® the court, after following the 
reasoning of the Sheldon case, says: “Nor 
is it requisite that the testimony must also 
show that the engine which it is claimed 
caused the fire was one of these which had 
previously or subsequently scattered fire 
along defendant’s track, but it is enough, 
as was shown, that it is similar in appear- 
ance and construction, and under the same 
general management.” 


An Indiana case,’° states the rule as fol- 
“Where the evidence shows that the 
fire may have been caused by sparks from 
an engine unknown and unidentified, it is 
competent for the plaintiff to prove that 
the defendant’s locomotives generally, or 
many of them, at or about the time of the 
occurrence in issue, threw sparks of un- 
usual size and kindled numerous fires on 
that part of the line.” 


lows: 


In an English case," the facts of sparks 
on other occasions from the defendant’s 
engines was offered. It was objected that, 
“it was not competent for the plaintiff in 
this case to prove the emission of sparks or 
ignited matter from other engines, passing 
the spot on other occasions, without show- 
ing them to have been under the care of the 
same driver, driven at the same speed, with 
the same number of carriages and passen- 
gers, and of the same construction as the 
engine in use at the time of the accident.” 
The evidence was admitted over these ob- 
jections, 


In the case of Cleavelands v. R. Co.,’ 
the court argues that as, “The evidence 
tended to show and the fact was not de- 
nied, that the fire was set from. an engine 
of the defendants * * * * other evidence 
tended to show that about the time, and on 


(9) Koontz v. Oregon R. & Nav. Co., 20 Or. 


2 
o. 


(10) Chicago, ete., R. R. Co. v. Gilmore, 22 
Ind. App. 466. See also Chicago, ete., R. Co. v. 
Kreig, 22 Ind. App. 393; Kvansville & T. R. 
Co. v. Keith, et al., 8 Ind. App. 57, citing many 
cases. 

(11) Pigget v. R. Co., 3 C. B. 229. 

(12) Cleavelands v. R. Co., 42 Vt. 457. 





the day of the fire and before it occurred, 
the defendants were running ergines by the 
place in question that did scatter fire to 
such an extent that fires were set by it. 
The inference is that, of the defendant’s 
engines, the one by which the fire was set, 
was one that scattered fire. But it is al- 
ready in evidence that an engine that will 
do that to such an extent is not of proper 
construction and suitable repair. The rea- 
soning is direct to the condition of the de- 
fendant’s engine by which the fire was set.” 

It is evident from a reading of the cases 
that the question of time becomes of im- 
portance in considering the evidence of 
other fires. The objective point of the in- 
quiry is the condition of the passing en- 
gines at the time of the occurrence. As 
one court expresses it: “It is a matter of. 
little consequence what may have been 
their condition ten years or two years be- 
fore this, for their precautions against fire, 
and the management of their engines, may 
have been greatly changed within that 
period.”?* The court further says: “The 
line must be drawn somewhere. This class 
of testimony is exceptional in character at 
the best, and is only admissible because 
the ordinary sources of proof are inacces- 
sible and direct evidence impracticable. The 
rule should not, therefore, be carried be- 
yond the necessity which justifies its ad- 
mission. * * * * Reasonable latitude must 
of course, be allowed. The purpose of 
such proofs would be defeated if they were 
confined to the exact or precise time of the 
occurrence.” In this case the higher court 
held that it was error to admit an offer to 
prove frequent setting out of fires where 
case the-court admitted proof of the ex- 
no time limit was placed thereon. In one 
tent to which the various locomotives threw 
out fire “on or about” the date of the fire,"* 
in another the inquiry was as to sparks 
thrown and fire set very shortly after the 
occurrence,” in a third the inquiry was re- 
stricted to matters occurring about the 


(13) Henderson, Hull & Co. v. Phil. &-Reading 
R. Co. (Pa.), 16 I. R. A. 299. 

(14) Penn. . Co. v. Stranahan, 79 Pa. 405. 

(15) Gewen vy. Glaser (Pa.), 3 Cent. Rep. 109. 
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time and near the place of the fire,’* such 
was also the restriction in an Indiana case.'? 
In a Kansas case the court allowed fires 
set out by the defendant’s engines within a 
few weeks of the date in issue.’* while in 
another state evidence of fires “shortly be~ 
fore’ were admitted.?* 

To the writer the following rules, gov- 
erning the introduction of evidence of this 
character, seem to be supported by the 
weight of authority and best reasoning. 

First. That the setting out of other fires 
may be shown, to prove the capacity of de- 
fendant’s engines to set out fires, or in the 
words of one court, as “tending to prove 
the possibility, and a consequent probability 
that some locomotive caused the fire.” 

Sécond. That the setting out of the 
other fires must be shown to have been 
within a reasonable time either before or 
after the fire in issue, a reasonable latitude 
being allowed. If the time is remote a pre- 
liminary showing that there was no change 
in the condition of the spark arresting ap- 
paratus would be required. 

Third. That the setting out of other 
fires may be shown to prove defective con- 
struction and operation, sometimes called 
Habitual Negligence, on the part of the 
railroad company,” and no showing as to 


(16) Sheldon v. Hudson River R. Co., 14 N. Y. 
218, 67 Am. Dec. 155. 

(17) Chicago, etc., R. Co. y. 
App. 466. 

(18) St. Joseph-& D. C. R. Co. v. 
Kansas 47, 49, 54. 

(19) Annapolis & E. R. Co. v. 
115, 134. 
549. 

(20) Wigmore in his work on Evidence doubts 
the correctness of the phrase “Negligent Hab- 
it." See Wigmore on Evidence, p. 551, note 1. 
As showing the rule in the various courts the 
following cases are cited: Koontz v. O. R. & N. 
Co., 20 Or. 3, 23 Pac. 820; Boyce v. R. Co., 43 
N. H. 627; Longabaugh v. R. Co., 9 Nev. 271; 
Campbell v. R. Co., 121 Mo. 340, 25 S. W. 396; 
Bowen v. R. Co., 179 Mass. 524, 51 N. E. 141; 
Annapolis & E. R. Co. y. Gantt, 39 Md. 115, 
Thatcher v. R. Co., 85 Me. 502; Kentucky C. R. 
Co. v. Barrow, 89 Ky. 643; St. L, I. M. & S. Co., 
v. Lawrence (Ind. Ter.), 76 S. W. 254; Ills. Cen. 
R. Co. v. McClelland, 42 Ill. 355; Brown v. Ben- 
son, 101 Ga. 753; Butcher v. R. Co., 67 Cal. 518, 
8 Pac. 174; Alabama G. S. R. Co. v. Johnston, 
128 «ia. 283, 29 So. 771; Gibbons v. R. Co., 58 
Wis. 335, 17 N. W. 132; Abrams v.°R. Co., 27 
Wash. 507, 68 Pac. 78; Hesinsen v. R. Co., 66 
Vt. 618, 30 Atl 24; Grand Trunk R. Co. v. 


+ilmore, 22 Ind. 
Chase, 11 


Ganlt, 39 Md. 
See note to Wigmore on Evidence, p. 





similarity of machinery, or nianagement, 
need be shown to make this evidence com- 
petent, on the principle of substantial sim- 
ilarity of construction, and because it is 
comparatively difficult for a plaintiff, 
though comparatively easy for a defendant 
to produce the proper evidence. 

Fourth. That the setting out 6f other 


fires may be shown when the engine setting 


out the fire in issue is known, as well as 
when it is unknown.*t Though when the 
engine setting the fire out is identified 
there is often no need of resorting to in- 
stances of the negligent operation of other 
engines. 

Fifth. The principle of Auxiliary Pol- 
icy involving the considerations of unfair 
surprise and confusion of issues have never 
been held to exclude this sort of evidence.** 

SUMNER KENNER. 

Huntington, Indiana. 


Richardson, 91 U. S. 454; Chicago, S. P. M. 
Oo BR. Ca, 3 CC. A. 264, 82 Fed. 711, 16 U. 
App. 375, 378; Lesser Cotton Co. v. R. Co., 52 
C. A. 95, 114 Fed. 133; Texas & Pac. R. Co. 
Watson (U. S.), 23 Sup. 681; Smith v. R. Co. 
10 R. I. 24, 27; R. Co. v. Jones, 59 Ark. 105, 111 
26 S. W. 595; Jacksonville, T. & K. W. R. Co 
v. Peninsular lL. T. & M. Co., 27 Fed. 1, 9 So. 
661; Lanning v. R. Co., 68 Ia., 502, 27 N. W. 
478; St. Joseph & D. C. R. Co. v. Chase, 11 Kan. 
47, 49, 54; Ireland v. R. Co., 79 Mich. 163, 165, 
44 N. W. 426; Davidson v. R. C., 34 Minn. 51, 
24 N. W. 324; Tribette v. R. Co., 71 Miss. 212; 
Hygienic P. I. M. Co. v. R. Co., 126 N. C. 797, 
36 S. E. 279. It has been held that where the 
only engine which would have caused fire is 
identified and its spark-arrester shown to be 
without holes, punched In at the time of the 
fire, evidence showing a habit of defendants’ 
engineers to punch holes not admissible. Les- 
ser Cotton Co. v. LL. & R. Co., 114 Fed. 133. 

(21) This statement is in conflict with the 
holdings in several states. Lesser Cotton Co. 
v. St. LL & R. Co., 114 Fed. 133; Henderson v. 
Phil. & R. Co., 144 Pa. St. 461; 22 Atl. 851; 27 
Am. St. Rep. 652, 16 L. R. A. 299; Chicago, 
etce., R. Co. v. Gilmore, 22 Ind. App. 466; Al- 
lard v. Chic. & R. Co., 73 Wis. 165; 40 N. W. 
685; First National Bank of Hoopeston v. R 
Co., 174 Ill. 36, 50 N. E. 1023. See Elliott on 
Evidence, Sec. 188, and cases cited. But the 
writer is impressed with the argument that 
the operation of a specific machine may be 
learned from the operations of its class, and 
thinks that it is just as valid in the case of an 
identified engine as an unidentified. - As Prof. 
Wigmore says, “A doctrine that proper evidence 
is always to be rejected because it is some- 
times possible to get other and perhaps better 
evidence is certainly a novelty.” See Wigmore 
on Evidence, Sec. 455,-p. 548. See also Annapo- 
lis, ete., R. Co. v. Gantt, 39 Md. 115. 

(22) Henry v. R. Co., 50 Cal. 176; Hoyt v. Jef- 
fers, 30 Mich. 181, 1990. 
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CRIMINAL LAW—STAY OF PROCEEDINGS. 


STATE EX REL. CARY v. LANGUM, 
SHERIFF. 





Supreme Court of Minnesota, Aug. 5, 1910. 


The trial courts of this state have, inde- 
pendent of statute, the power and authority to 
grant and order a stay of proceedings for a 
definite period after conviction in a criminal 
case, for the purpose of enabling the defendant 
to perfect an appeal, or to take such other pro- 
ceedings as he may be advised necessary in the 
protection of his rights. 

Appeal from District Court, 
County; William E. Hale, judge. 

Habeas corpus by the State, on the relation 
ef Ernest S. Cary, against Otto S. Langum, 
sheriff of Hennepin County. From a judgment 
discharging the writ, relator appeals. Order 
affirmed. 

BROWN, J. The relator was sentenced by 
the District Court of Hennepin County to 
30 days’ imprisonment for contempt of court, 
and upon the issuance of a warrant of com- 
mitment sued out a writ of habeas corpus for 
his release and discharge on the ground that 
the judgment upon which the commitment was 
issued had expired, and was in any event void, 
and relator’s detention thereunder unlawful. 
After a hearing in the court below, the writ 
was discharged, and relator appealed. 

Relator contends: (1) That the judgment 
convicting him of contempt of court is void, 
for the reason that it does not comply with 
section 4641, Rev. Laws 1905, in that the juris 
dictional facts are not _ sufficiently recited 
therein. (2) That the term of imprisonment 
prescribed by the sentence commenced to run 
the day the judgment was entered, and that, 
since the period of imprisonment has long 
since expired, the relator cannot now lawfully 
be imprisoned thereunder; hence he contends 
that his restraint is in contravention of both 
state and federal Constitutions. 

1. The first contention is without merit. If 
it be conceded that the judgment is not as full 
and complete as the statute referred to re- 
quires, yet the court below had jurisdiction of 
the subject-matter and of the relator, and the 
error of incompleteness in the judgment is not 
open to review on habeas corpus. If error or 
defect at all, it is available only by a direct 
proceeding. State v. Riley, 109 Minn. 434, 124 
N. W. 11; 21 Cyc. 298. And, moreover, the 
judgment was, on certiorari sued out by re- 
iator, reviewed by this court and affirmed. 
State ex rel. Cary v. District Court, 125 N. W. 
1020. The judgment is therefore conclusive, 
and not subject to further attack. 


Hennepin 





2. The second question deserves special men- 
tion, though it must be answered adversely to 
relator’s contention. The contempt of which 
relator was adjudged guilty was committed: in 
open court and during the trial of an action 
then pending before the court in which relator 
was engaged as counsel. The judgment of con- 
viction, entered at the time, October 22, 1907, 
was in the following language: “This court 
finds you guilty of contempt, and you are sen- 
tenced to the county jail for 30 days. I will 
give you a stay of 30 days to take an appeal, 
or such proceedings as you wish.” The stay of 
proceedings was subsequently extended from 
time to time, pending which relator brought 
the sentence to this court for review, where it 
was affirmed. Thereafter, and upon filing the 
remittitur in the court below, which was long 
after the expiration of 30 days from the date of 
the sentence, the commitment complained of 
was issued. : 

The point made by relator is that when a 
judgment of imprisonment is imposed, and the 
same is not stayed as expressly authorized by 
law, and the court makes an order which post- 
pones the operation thereof, discharging de- 
fendant from custody, it has no power or juris- 
diction, after the time fixed by the judgment 
as the term of imprisonment, to issue a -onmit- 
ment and thereunder cause the defendant to 
be taken into custody. This position is sus- 
tained by the general rule that where not 
otherwise expressly provided by statute, or 
the sentence or judgment of the court, the date 
for the commencement of the term of impris- 
onment is that on which the sentence or judg- 
ment is pronounced. The rule is enforced s:rict- 
ly by some of the authorities. In re Markuson, 
5 N. D. 180, 64 N. W. 939; State v. Murphy et 
al., 23 Nev. 390, 48 Pac. 628. In the first case 
the relator was sentenced to 90 days’ imprison- 
ment for contempt of court “commencing to- 
day.” At the time of pronouncing the sen- 
tence, the court made a further order staying 
all proceedings for 30 days to facilitate an ap- 
peal, and providing that in case an appeal was 
taken the term of imprisonment should com- 
mence on the date of filing the remittitur from 
the appellate court. An appeal was taken, the 
sentence affirmed, and upon the remanding of 
the cause, which was subsequent to the ex- 
piration of the term of the sentence, commit- 
ment was duly issued for the apprehension of 
the accused. On habeas corpus, the court held 
that the term of imprisonment had expired, 
and relator was discharged; the basis of the 
decision being that the stay of proceedings or- 
dered by the court to facilitate an appeal was 
unauthorized and void, and under the general 
rule that the ‘term of imprisonment com- 
menced to run when the sentence is pro- 
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nounced, ani had expired before the commit- 
ment issued, that the court issuing the com- 
mitment had no further jurisdiction. Sub- 
stantially the same rule was applied in the sec- 
ond case above cited, but they are the only au- 
thorities to which our attention has been call- 
ed where relator’s contention on facts like 
these at bar has been sustained. 


The other authorities cited by him are not 
in point. In re Strickler, 51 Kan. 700, 33 Pac. 
620, Tuttle v. Lang, 100 Me. 123, 60 Atl. 892, 
State v. Voss, 80 Iowa, 467, 45 N. W. 898, 8 L. 
R. A. 767, In re Webb, 89 Wis. 354, 62 N. W. 
177, 27 L. R. A. 356, 46 Am. St. Rep. 846, aud 
Ex parte Wm. Clendenning, 22 Okl. 108, 97 Pac. 
650, 19 L. R. A. (N. S.) 1041, are all cases 
where there was a suspension of the sentence 
for an indefinite period, or “during the good 
behavior” of defendant, and it was held that 
the court had no power or jurisdiction io so or- 
der. There is a marked distinctieon vetween 
an order staying proceedings efter sentence, 
to enable the convicted party to perfect an ap- 
peal, and an order suspending senten-e for no 
definite purpose other than to ves* in the court 
subsequent disciplinary supervision over the 
conduct of the condemned pzarty for an in- 
definite period. It might, in a given case, he 
an act of mercy to suspend the sentence of 
imprisonment, or dispense with it altogether: 
but prerogatives of mercy are for the pardon- 
ing power,.and not for the courts. In par- 
ticular instances the power to hold a suspend- 
ed judgment in a criminal case over the head 
of the convicted party might lead to abuses of 
various sorts, and reflect seriously upon the 
administration of justice. However, the courts 
of iast resort in several of the states sustain 
this power. Note to Ex parte Clendenning, 
supra; Ex parte Collins, 8 Cal. App. 367, 97 
Pac. 188; Mann v. People, 16 Colo. App. 475, 
66 Pac. 452; Allen v. State, Mart. & Y. (Tenn.) 
294; Fults v. State, 2 Sneed (Tenn.) 232; Syl- 
vester v. State, 65 N. H. 193, 20 Atl. 954; State 
v. Hatley, 110 N. C. 522, 14 S. E. 751; People 
ex rel. Forsyth v. Court of Sessions, 141 N. Y. 
288, 36 N. E. 386, 23 L. R. A. 856; Weber v. 
State, 58 Ohio St. 616, 51 N. E. 116, 41 L. R. A. 
472; 25 Am. & Eng. Ency. Law, 313. 

We do not decide the question. It is not be 
fore us. As already: suggested, there is a 
marked distinction between an indefinitely sus- 
pended sentence and a stay of proceedings for 
a reasonable time to facilitate an appeal, and 
the question in the case at bar narrows down 
to the inquiry whether the trial courts of this 
state have the power, irrespective of statute, 
to grant a reasonable stay of proceedings for 
that purpose. We are unable to adopt the 
view of the North Dakota and Nevada courts 
that such power does not exist, except as ex- 





pressly given by statute. Our statutes pro- 
vide a manner in which a person convicted of 
crime may obtain a stay of proceedings as a 
matter of right; but this does not exclude the 
inherent power in the court to grant the same 
whenever in its discretion it is deemed proper. 
This the authorities generally sustain,  re- 
marking, in some instances, that it should be 
exercised with caution. State v. Vaughan, 71 
Conn. 457, 42 Atl. 640; 20 Ency. Pldg. and 
Practice, 1252, 1263, and cases there cited. We 
affirm the rule that the trial court has the in- 
herent power, in its discretion, to grant a stay 
of proceedings for a definite time after convic- 
tion to enable defendant to perfect an appeal. 
or to take such other proceedings as he may 
be advised are necessary or proper in the pro- 
tection of his rights. 

It does not appear in the case at bar wheth- 
er relator requested a stay of proceedings at 
the time of the sentence or subsequently; but 
this is not important. During the continu- 
ance of the stay he took advantage thereof, 
and brought his case to this court for review. 
Nor are we to be understood as holding that 
the court may, of its ewn motion, force upon 
a defendant in such case a stay of proceedings, 
nor in the form of a stay of proceedings in ef- 
fect indefinitely suspend its judgment of con- 
viction. 

It follows that the court had jurisdiction to 
issue the commitment, and that the order ap- 
pealed from must be, and it is, affirmed, the 
writ of habeas corpus discharged, and the re- 
lator remanded to the custody of respondent. 

It is so ordered. 


. 

Note.—Suspending the Execution of a Sen- 
terice in a Criminal Case—The principal case 
suggests inquiry into this subject, but declines to 
decide the question. We submit the following 
cases relating thereto. In Oklahoma the ques- 
tion was of the power of a court to order a sen- 
tence “suspended on (during) good behavior,” 
such sentence being for imprisonment to be en- 
forced, said order being made after the impris- 
onment would have expired had the sentence 
not been suspended. Ex parte Clendening, 22 
Okla. 108, 97 Pac. 650, 19 L. R. A. (N. S.) 1041. 
The ruling was on this narrow question, viz. : that 
the time within which an order for commitment 
might be made, expired “after the lapse of the 
time involved in the sentence, and after the 
term,” at which the sentence had been rendered. 
Two elements, whether necessarily concurring 
or not it was unnecessary to decide, here ap- 
pear as depriving the court of jurisdiction, one 
that the period within which the sentence was 
to be served had expired, and the other that the 
term at which the sentence had been rendered 
had passed. 

The opinion, concurred in by four of the five 
judges and dissented from (without opinion) 
by the fifth, goes into a full discussion of the 
cases regarding suspended sentences, and the 
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_right or power of courts in regard to them where 


there is no statute controlling the practice. 

The Oklahoma statute applicable to criminal 
cases, other than death, provides that: “If the 
judgment be imprisonment or a fine and impris- 
onment until such fine be paid, the defendant 
committed,” etc., and its constitution vests in the 
governor the power to grant “reprieves, commu- 
tations, paroles and pardons.” It was, therefore, 
thought to be an usurpation of power for the 
court to attempt to do anything in regard to the 
enforcement of a sentence in a criminal case. 
That conclusion is a major premise fully em- 
bracing the point before the court, and the 
recital of the term having passed, was ex abun- 
dante cautela—the rule, no doubt, of a sentence 
being in fieri during the ferm of court being in 
mind. 

In Tuttle v. Lang, too Me. 123, 60 Atl. 892, 
it is tersely said: “If after conviction and 
sentence any court, whether of general or lim- 
ited jurisdiction, permits the convict to go at 
large without day, it can never thereafter issue 
a mittimus for his commitment. In such case 
having completed its judicial functions, it has 
voluntarily surrendered all further control over 
the case and person.” The case before the 
Maine court showed that a municipal court en- 
tered a sentence of fine, costs and imprisonment, 
but defendant was released from arrest and al- 
lowed to go without day and without any part 
of the sentence being performed. Nearly two 
years afterwards, the judge, believing the de- 
fendant was again violating the Maine liquor 
law, er mero motu issued a mittimus. The court 
declined to rule whether “a trial justice has 
authority after conviction to continue for sen- 
tence, It is very doubtful if such authority ex- 
ists.” 

Re Strickler, 51 Kan. 700, 33 Pac. 620, shows 
that petitioner in habeas corpus was at Septem- 
ber term sentenced for assault and battery to 
jail for 90 days “from the date of this sentence.” 
The sentence then proceeded with: “It is fur- 
ther ordered by the court, that the operation of 
this sentence shall be suspended during such 
time as the defendant shall keep the peace with 
all mankind and desist from all unnecessary use 
of intoxicating liquor and refrain from becoming 
intoxicated. It is further ordered, as a condition 
of this sentence, that whenever the said W. H. 
Strickler shall violate any one of the above con- 
ditions, and upon notice thereof to the sheriff by 
the prosecuting officer of Ford County, Kansas, 
or by the judge of this court, the said sheriff 
shall immediately incarcerate said Strickler,” etc. 
This freak performance, in the way of a judg- 
ment, was attempted to be carried into execution 
the following May bythe clerk of the court issu- 
ing a commitment, reciting that petitioner had 

failed to comply with the conditions of said 
judgment,” but was declared “wholly unauthor- 
ized by law.” 

This is.a fine illustration of what is the last 
analysis of any such power. The party was 
convicted of assault and battery and was paroled 
so long as he should keep the peace, take no use- 
less drink of liquor and never get drunk. It is 
a wonder he was allowed to be on the street 
after the ringing of a curfew bell, or to fail to 
go to church on Sunday, or be privileged to kiss 
his wife on such a day. If a judge could do 
anything like this, he might be tempted to get 





whomsoever convicted he could, so as to get 
people under his domination. If he were a re- 
former, he could be one with a vengeance. If 
he had us .attached by such a string, we might 
take off our hat whenever he came our way— 
or we might go out of our way to poison him. 

For other cases denying power to suspend 
sentence see Re Bloom, 53 Mich. 597, 19 N. 
W. 200; State v. Murphy 23 Nev. 390; 48 Pac. 
628; State v. Voss, 80 Iowa, 467, 8 L, R. A. 767, 
45 ~ a 898; Re Markuson, 5 N. D. 180, 64 N 
W. 

Re Webb, 890 Wis. 354, 62 N. W. 177, 27 L. R. 
A. 356, 46 Am. St. Rep. 846, shows a conviction 
for adultery and sentence to pay a fine of $200 
and costs of prosecution taxed at $400 and stand 
committed until the fine and costs were paid, and 
in case the costs were paid that day the court 
directed: “That the sentence of imprisonment 
be suspended until the further order of the 
‘court.” At the following term of court it 
made an order reciting sentence, non-payment 
of the fine and that “There is good reason why 
further leniency should not be extended,” etc., 
and it was ordered that he “forthwith pay said 
fine of $200 and that he stand committed,” etc. 
The original order was said to be made on joint 
request of the prosecution and of the defendant 
and, to have been granted as a matter of leniency 
to the defendant.” It was said: “The right of the 
court, for cause within the exercise of reasonable 
discretion, to postpone or suspénd sentence, as 
it is said, seems to be clear; but we think both 
upon principle and authority, its right to sus- 
pend the execution of the sentence, after it has 
been pronounced, cannot be sustained, except as 
an incident to a review of the case upon a writ 
of error, or upon other well-established legal 
grounds. Aftet sentence given, the matter with- 
in these limits would seem to be wholly within 
the hands of the executive officers of the law.” 
The court spoke of such a practice, as incorpor- 
ating into our criminal jurisprudence the “Tick- 
et of Leave” system without any of its safeguards 
and “leaving the convicted criminal subject to 
the mere option or caprice of the judge—a 
power plainly liable to great abuse.” 

There. however, seems some support, as the 
principal case states, for the right and power 
to suspend sentence, though all of the cases 
cited, nor most of them, do not squarely hold 
that way. In Ex parte Collins, supra, the court 
seemed unwilling to announce such a principle, 
but evaded it by saying: “The time at which a 
judgment or sentence shall be carried into exe- 
cution form no part of the judgment of the 
court. * * * The expiration of time without 
imprisonment is in no sense an execution of 
the sentence * * * Where the convicted de- 
fendant is at liberty and has not served his 
sentence, if there be no statute to the contrary. 
he may be rearrested as an escape, and ordered 
inte custody upon the unexecuted judgment.” 
That position has more logic in it than directly 
permitting a suspension and, if-it is merely a 
ministerial duty for the clerk to issue the com- 
mitment or the judge is plainly required to make 
an order of commitment when the fact of an es- 
cape is brought to his attention, that at least 
puts a convict’s being at large a matter of loose 
administration, for which some official should be 
held for dereliction of duty. See also on this line 
Mann vy. People, 16 Colos App. 475, 66 Pac. 452. 
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Under such a view a court would not be excused 
for allowing a convict to depart without the sen- 
tence being complied with, and if he went out 
without permission the court would be derelict 
in allowing him to remain out. And-no ulterior 
motive about good or bad conduct would be an 
answer for the court’s failure to have a sentence 
enforced. 

In Sylvester v. State, 65 N. H. 193, 20 Atl. 954, 
which is stated to support the proposition that 
a sentence, being rendered, may be indefinitely 


suspended, the opinion says: “It has long been: 


a practice in this commonwealth, after a verdict 
of guilty “for certain reasons public justice does 
not require an immediate sentence” but to order 
upon certain conditions all consented to by prose- 
cution and defense, for sentence not to be im- 
mediately imposed. 

Then the opinion, very brief and unsatisfac- 
tory, shows that all that was done did not affect 
the validity of the judgment, and it seems to have 
been enforced upon a similar principle to that 
recognized in the Collins case. 

State v. Hatley, supra, considered it neces- 
sary to declare that that part of the court’s judg- 
ment which said: “But if defendants leave the 
state in thirty days no capias issue, otherwise 
capias do issue” is void in order to save the 
sentence at all. Another way, it seems to us, of 
enforcing the California theory. 

The Weber case, supra, ruled that a court has 
the power to suspend the execution of a sen- 
tence in whole or in part, unless otherwise pro- 
vided by statute and set the suspension aside 
during the same term of court, but ruling was 
net made as to the power to set aside a suspen- 
sicn continued beyond the term. It was said 
that power to stay execution of a sentence is 
inherent in every court where no statute other- 
wise provides, and no prisoner can object to a 
suspension because this is in his favor. If it is 
upon corditions expressed in the judgment it is 
said he has a right to rely on them. But that 
statement was in no way called for by that case. 

In the Forsythe case there was no such ques- 
tion before the court. We think statutes gen- 
erally control this matter. but it certainly would 
seem no such power should reside in a court to 
thus interfere with the executive branch of the 
government, and that mere postponement for the 
purpose of putting one on parole is fully as 
liable to abuse, as the suspending of a sentence 
actually rendered. 








CORRESPONDENCE. 


UNDESIRABLE PERSONS. 
Editor Central Law Journal: 

While the creation of normal corporations 
should be left, as now, to the several states, 
the general government should be empowered 
to prevent and suppress monopolies. 

The state of Texas has declared in her con- 
stitution that “Monopolies are contrary to the 
genius of a free government and shall never 
be allowed.” The constitutions of Arkansas, 
Tennessee and North Carolina have the like 


anti-monopoly provisions. And Mr. Justice 
Bradley said in the Butchers’ Union Co. case 
(111 U. S. 746): “Monopolies are the bane of 


our body politic of the present day.” 





Industrial monopolies are, to say the least, 
undesirable persons. They should not be al- 
lowed in this country, much less permitted to 
enter our courts of justice as citizens of the 
United States. We do not allow the states to 
naturalize undesirable persons. The state of 
New Jersey cannot naturalize foreign criminals 
and paupers. Is not the most pressing need of 
to-day an anti-monopoly provision in the con- 
stitution of the United States? Such a _ pro- 
vision might be as follows: 

“The congress shall have power to prevent 
and suppress monopolies by appropriate legis- 
lation.” 

A corporation with such a large aggregation 
of capital as enables it to destroy competition 
and control the output and prices of a com- 
modity, is a monopoly. Unlimited power to 
aggregate capital in a business is the club by 
which a giant corporation is enabled to strike 
down all normal corporations. Take away the 
club and you taks away the power to destroy 
competition and become a monopoly. 

The Dred Scott decision, denying to all the 
colored citizens of the free states the privileges 
and immunities of American citizenship, led to 
the 14th Amendment. 

The Income Tax decision, holding that a tax 
on the income of property is the same as a tax 
on the property itself, thereby taking the posi- 
tion that there is no difference between a tax 
on residence property or on a vacant corner 
lot in the city of Washington and a tax on the 
income thereof, has led to the proposal of an 
Income Tax amendment. . 

The decision in the Sugar Monopoly case, 
holding that the Act of 1890, entitled “An act 
to protect trade and commerce against unlaw- 
ful restraint and MONOPOLIES,” does not ap- 
ply to manufacturing monopolies, will, at no 
far distant day, lead to a constitutional amend- 
ment which will authorize adequate. national 
legislation for the prevention of all continental 
monopolies. 

The sovereign people of the United States 
will not much longer suffer the multi-million- 
aires of Cleveland, Pittsburg and New York 
City, under the legal fiction of their being citi- 
zens of New Jersey, to organize monopolies (un- 
desirable persons) in that state for the de- 
struction of the normal corporations of the 
other states. The adoption of the proposed In- 
come Tax amendment and an anti-monopoly 
amendment would go much farther than any 
doubtful legislation under the Inter-State com- 
mercial clause of the constitution, in bridging 
the gulf between capital and labor, and would 
mark an epoch in the history of free govern- 
ment. 

R. M. BENJAMIN. 

Bloomington, IIl., Sept. 15, 1910. 


PRIMA FACIE CASE IN ACTIONS ON OPEN 

ACCOUNT. 

Editor Central Law Journal: 

For a number of years the reading of your 
valuable periodical has given me great pleasure 
and much valuable knowledge on some of the 
intricate law problems that present themselves 
to a busy lawyer, and I note with some satis- 
faction, but not approval, your comment on page 
100, of the Current Volume of your Journal 
upon the case of Pollak v. Winter, (Ala.), re- 
ported in volume 51, Southern Reporter, page 
998. Please permit me to make a few sugges- 
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tions anent the decision 
thereon. 

It seems to me that the opinion in Pollak v. 
Winter deserves some criticism. For instance, 
“Though as a general rule the burden of prov- 
ing a negative averment is not on the plain- 
tiff, ete.” This assertion is misleading, be- 
cause the general rule is that the plaintiff must 
prove each averment made by him, whether 
stated affirmatively or negatively, that it is 
necessary for him to prove in order to sustain 
his case. 

Elliott on Evidence, section 141, says: “It is 
frequently said that a party is not bound to 
prove a negative, nor a fact peculiarly within 
the knowledge of the opposite party, and that 
the latter may have the burden of disproving 
it, but the mere form of an averment is of lit- 
tle consequence so far as the burden of the is- 
sue is concerned, and if, in order to establish 
his case and move the court in -his favor, a 
party must prove a negative, the burden is 
usually upon him to do so, (citing cases). As 
a rule it is only when the fact negatived is 
peculiarly within the knowledge of the adver- 
sary, that the burden is, in any sense shifted 
to the latter.” (Citing cases). 

So we see it is the exception and not the 
rule, that the opposite party must disprove a 
negative allegation alleged by a party, and this 
exception is called into use only when the nega- 
tion is peculiarly within the knowledge of tne 
opponent. 

Let us examine the general tenor of the de- 
cision which your Journal criticises. The the- 
ory upon which all suits upon contract are 
brought is for the recovery of damages for the 
breach of the contract sued upon; no recovery 
is had on the contract. It measures the dam- 
ages, but the recovery is had because the oblig- 
or has failed to perform, 

In a complaint upon a contract to pay money, 
we plead the obligatory part of it; the duty of 
the obligor to pay when due; and his failure to 
pay his obligation when it became payable, or 
in other words, the breach of the contract, and 
the damage that the obligee sustains through 
such breach; upon a note or draft or open ac- 
count a discharge of the obligation is to be in 
eash at its maturity, arising by lapse of time 
or upon demand as the case may be, and this 
discharge at maturity is called payment, and 
the failure to pay al that time constitutes the 
breach of the contract that is the basis of the 
action for damages that the payee or obligee 
may recover. Upon the trial of this action the 
proofs must follow the allegations. We must 
prove the contract express or implied, liquidate 
our damages, if not liquidated by its terms or 
by implication of the contract; and what then? 
Why prove the breach of the contract, and the 
breach in this case is the failure to pay when 
due. That is all we are required to allege in 
our complaint, but we must prove that much, 
for otherwise no breach of the contract to pay 
is shown, and if not shown, no cause of ac- 
tion accrues to the plaintiff. So the necessary 
conclusion is that the plaintiff must allege and 
prove failure of payment at the maturity of 
the obligation, but he need neither allege nor 
prove failure to pay after maturity; that is 
not necessary in order to establish the breach. 
The plaintiff makes his case by showing fail- 
ure to pay at maturity; payment after maturity 
is defensive and if the defendant desires to 
avail himself of the payment after maturity he 
must plead it and prove it, thus giving rise to 


and your comment 





the phrase, “Payment as a defense” must be 
pleaded to be available as such to a defend- 
ant who wishes to prove a payment after ma- 
turity. 

Upon an open account there is a contract ex- 
press or implied to pay in money. Uan it be 
contended that a plaintiff. suing upon such, 
need not prove the breach of his contract Do 
the critics of the decision in Pollak v. Winter, 
contend that an action upon an open account 
is an exception to the rule, that a breach of. 
the obligation must be shown by the plaintiff, 
or do they contend that it is not necessary for 
the plaintiff to establish a breach of a contract 
at all, in order to establish a right to recover? 
The decisions upon the question of payment are 
confusing, as they are always liable to be when 
we overlook the principle and follow an other- 
wise respectable decision that was also made by 
overlooking the same principle which ought to 
have entered into the decision. 

With all respect for the critics of the de- 
cision of Pollak v. Winter, upon the question 
of payment, the writer believes the decision of 
that case upon principle to be sound. 

EDWARD H. RYAN. 

Janesville, Wis. 


Note. Since our note appeared we called at- 
tention at page 149 of 71 Cent. L. J., to the 
ease of Parker v. Harrison, 129 S. W. 1026, 
squarely opposed to the decision in Pollak v. 
Winter. Our correspondent cites no ruling in 
agreement with the decision he approves as 
sound, but merely a principle about burden of, 
proof according to presumption of knowledge. 
This is a rule of convenience and general jus- 
tice merely, and it would apply just as aptly 
in the case of a stated account as where the lia- 
bility is shown by other proof. Yet the case 
approved by our correspondent concedes that 
to prove there is a stated account or account 
stated makes a prima facie case. A stated ac- 
count does nothing but create a presumption 
that -an account is correct at a certain time, 
For one to swear he has sold certain wares or 
rendered certain services is evidence to the 
same end. It has occurred to us, without hav- 
ing seen the proposition suggested elsewhere, 
that statutes providing for assignment of 
choses in action presuppose that the proof of 
a liability demands a countershowing of its dis- 
charge. Indeed, it may be thought also that 
voluntary assignment and bankruptcy statutes 
do the same thing. In all of these instances 
proof of an account may be made by books of 
original entry fortified by testimony that a 
dealer keeps correct books. Then, too, the 
books are submitted to inspection of the court. 
We may further point to statutes authorizing 
sale on execution and by administrators of open 
accounts. 

EDITOR. 








HUMOR OF THE LAW. 


~ 





Lawyer (losing his temper after trying for an 
hour to explain a point to a thick-headed wit- 
ness)—“Confound it, any fool can understand 
this.” 

Witness—“Yes, but unfortunately he 
make himself clear, 
Chronicle. 


can't 
can he?’—Democrat and 
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1. Adverse Possession—Color of Title.—A 





deed containing a description insufficient to 
locate the land held unavailable as color of 
title.—Blondin y. Brooks, Vt., 76 Atl. 184. 

2. Color of Title—One holding possession 
under color of title for the requisite period 
without moral fraud held to have title by ad- 
verse possession under the Georgia law, though 
he knew, or should have known, that one of the 
links in his title was invalid.—United States v. 
One Lot of Land for Bainbridge Post Office, U. 
Ss. D. C., S. D., Ga., 178, Fed. 834. 

3.——Permissive Use.—A permissive use can- 
not give rise to adverse possession.—Citizens’ 
Electric Co. v. Susquehanna Boom Co., Pa., 76 
Atl. 203. 


4.——Notoriety.—That a tract was fenced on 
three sides and was bounded on the fourth side 
by a bayou held notice that the possessor claim- 
ed all the land within such boundaries.—Frazer 
v. Seureau, Tex. 128, S. W. 649. 

5. Color of Title.-—Title to land included in 
the description of a deed could be obtained by 
adverse use for the proper time, regardless of 
preceding deeds, or other deeds not referred to 
therein or of any mistake as to what land was 
described in the deeds.—Basham v. Stude, Tex., 
128 S. W. 662. 

6. Mistake.—Occupancy of land under mis- 
taken belief that it is public land and with in- 
tention to pre-empt ‘held not adverse to owner. 
—Henderson v. Louisiana & Texas Lumber Co., 
Tex. 128, S. W. 671. 


7. Aetion—Joinder of Causes.—An insurance 
company, which had paid a loss, could join 
with the owner of the property in suing a third 
person for causing the fire, though a part of the 
property destroyed, for which recovery was 














‘sought, was not included in the policy.—Carlton 


County Farmers’ Mut. Fire Ins. Ce. v. Foley 
Bros., Minn., 126 N. W. 727. 

8. Attorney and Client—Lien.—A fund creat- 
ed by legal services held subject to the claim 
of the attorney for compensation.—Bigelow v. 
Sheehan, Mich., 126, N. W. 707. 

9.——Authority of Attorney.—Persons dealing 
with the attorney are bound to take notice of 
the extent of his authority.—Nelson v. Nelson, 
Minn., 126, N. W. 731. 

10:——-Acts of Attorney.—The acts of an at- 
torney, so far as the procedure in a case is con- 
cerned, are binding on his client.—Scarborough 
v. Harrison Naval Stores Co., Miss., 52 So. 143. 

11. Duties of Attorney.—Where the admin- 
istrator and heirs decided not to bid in land 
sold under a first trust deed in order to protect 
a second trust deed held by the estate, an at- 
torney for the administrator could buy the land 
for his own benefit.—Ewing v. Parrish, Mo. 12%, 
S. W. 538. 

12. Bills and Notes—Certificate of Deposit.— 
A certificate of deposit, being transferable only 
by assignment, was not, a negotiable instru- 
ment.—In re Fearing’s Estate, 123, N. Y. Supp. 
396. 

13.——Unpaid Check.—That the payee of a 
check forwards it direct to the drawee, instead 
of having it presented through an agent, will 
not discharge the drawer, where the check is 
not paid owing to the insolvency of the bank.— 
Pelt v. Marlar, Ark., 128, S. W. 554. 

14. Bankruptey—Appeal.—An appeal to the 
federal supreme court from a circuit court of 
appeals in a suit brought by a trustee in bank- 
ruptey to set aside a fraudulent transfer need 
not be taken within 30 days, but is in time if 
taken within one year under circuit court of 
appeals act.—Thomas v. Sugarman, U. S. S. C., 
30 Sup. Ct. 650. 

15. Bank Deposit.—Where a bank paid a 
bankrupt’s checks drawn on the day bankruptcy 
proceedings were instituted against him,. such 
payment did not render the bank liable to the 
trustee as for a transfer of the bankrupt’s as- 
sets or for an improper meddling with property 
over which the court had jurisdiction.—In re 
Zotti, U. 8. D. C., S. D.N. Y.,. 178 Fed.. 304. 

16. Right of Trustee to Recover.—A trus- 
tee in bankruptcy cannot recover property paid 
for by bankrupt, but conveyed by the vendor to 
a third person.—London y. Epstein, 123 N. Y. 
Supp. 399. 

17.—Wage Earner.—One engaged in manu- 
facturing or trading is not exempt from invol- 
untary bankruptcy as a wage earner, under 
Bankr. Act July 1, 1898, because either at the 
same time or thereafter he was engaged in an- 
other occupation for which he received wages.— 
In re Naroma Chocolate Co., U. S. D. €., D. R. I.. 
178 Fed. 383. 

18. Superseding State Law.—A_ state in- 
solvency law is not superseded by Bankruptcy 
Act July 1, 1898, as to a corporation not within 
the latter.—-State Nat. Bank of Denison v. Syn- 
dicate Co. of Eureka Springs, Ark., U. S. C. C., 
W. D. Ark., 178 Fed. 359. 

19. Property Purchased on Conditional 
Sale-—The seller of a machine to a bankrupt 
under’a contract of conditional sale, which was 
recorded, held entitled to reclaim the prop- 
erty from the trustee.—In re Canuet Lumber 
Co., U. S. D. C., S. D. Ga., 178 Fed. 340. 

20. Assignment of Accounts.—An _ assign- 
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ment of present and future accounts by a part- 
nership held not to give the assignee any right 
to the proceeds of accounts created by the sur- 
viving partner in continuing the business in 
the firm name after the death of his copartner 
which had been collected by his trustee in 
bankruptcy.—First Nat. Bank of Pittsburg, Pa., 
v. Guarantee Title & Trust Co., U. S. C. C. of 
App., Third Circuit, 178 Fed. 187. 

21. Liens Acquired by Legal Proceedings.— 
The words “such lien” in the last sentence of 
Bankr. Act July 1, 1898, refer to any lien “creat- 
ed or obtained in or pursuant’ to any suit or 
proceeding at law or in equity” within four 
months, mentioned at the beginning of the sub- 
section.—First Nat. Pank of Pittsburgh, Pa., v. 
Guarantee Title & Trust Co., U. S. C. C. of App., 
Third Circuit, 178 Fed. 187. ; 

22.——-Offer of Compromise.—Where an offer 
of compromise is made, creditors are entitled 
to believe that it is made in good faith to all 
creditors, unless something occurs to put them 
on inquiry.—-Smith v. Hewlett Robin Co., U. S. 
Cc. C. ef App., Second Circuit, 178 Fed. 271. 

23. Mertgage.—Where a mortgage covered 
only part of a bankrupt’s stock, the lien was 
lost by the mortgagee’s failure to object to a 
sale and ask a separation.—In re Caldwell, U. 
s. D. C.. &. D: Ga. 3738 Pea. 377. “ 

24. Laundry.—A corporation principally 
engaged in running a laundry is not subject to 
brankruptcy.—In re Eagle Steam Laundry Co. 
of Queens, U. S. D. C., E. D. N. Y., 178 Fed. 308. 

25. Banks and Banking—National Banks.— 
Those portions of collections on sales of butter 
coming into the hands of a receiver of a na- 
tional bank which had operated through its offi- 
cers an insolvent creamery, under an arrange- 
ment by which the proceeds of the sales were 
to be divided pro rata among those furnishing 
the milk, may be recovered by the latter.— 
—Earling v. Emigh, U. S. S. C., 30 Sup. Ct. 672. 

26.——Stockholders’ Liability.—Interest on 
the amount due from stockholders of a bank by 
reason of the statute imposing a liability held 
to be computed only from the time it was de- 
termined by the court that it was necessary to 
enforce the liability.—Wedemeyer v. Hindelang, 
Mich., 126 N. W. 708. 

27. Brokers—Exclusive Agency.—That the 
principal had not listed land for sale with any 
other agent when he authorized a certain agent 
.o sell it would not constitute an _ exclusive 














agency.—Talbot v. Mattox, Dawson & Posey 
Realty Co., Okl., 109 Pac. 128. 
28.——Commissions.—A broker held entitled 
to commissions, where he effects the sale 
through his advertisements, or where he intro- 


duces a purchaser to the vendor, who effects the 
sale.—Roberts v. Markham, Okl., 109 Pac. 127. 

29. Boundaries—Roadways.—A purchaser of 

lot frenting on a roadway may claim the fee 
to the center of the roadway, subject to the 
rights of the publie obtained by dedication or 
user.—Fuller v. Bilz, Mich., 126 N. W. 712. 

30. Constitutional Law—Right of Accused to 
Poll Jury,—Kirby’s Dig. § 6226, providing for 
the establishment of the truth of exceptions 
by the signatures of bystanders, is not uncon- 
stitutional as an encroachment upon the ju- 
diciary.—Wingfield v. State, Ark., 128 S. W. 562. 

31. Carriers—Interstate Commerce Act.—An 
interstate carrier is free to exercise all his 
common-iaw rights, except as prohibited by the 
interstate commerce act.—Union Pac. R. Co. v. 


_emotions.—State  v. 





Updike Grain Co. U. S. C. C. of App., Eighth 
Circuit, 178 Fed. 223. 

32. Termination of Relation.—Where a pas- 
senger remained in a railway car 25 minutes 
after it had reached its station, which was the 
terminus ef a road, he is no longer a passenger. 
-—Schley v. Susquehanna & N. Y..R. Co., Pa., 76 
Atl. 207. 

33. Separating White and Negro Passen- 
gers.—Congressional inaction is a declaration 
that a carrier may by its regulations separate 
white and negro interstate passengers.—Chiles 
v. Chesapeake & O. Ry. Co., U. S. S. C., 30 Sup. 
Ct. 667. 

34. Preferences and Discriminations, — A 
reduction in that part of the through rates on 
Atlantic seaboard shipments to Missouri river 
cities which applied to. the hawl beyond the 
Mississippi ard Missouri rivers held not be- 
yond the power of the Interstate Commerce 
Commission.—Interstate Commerce Commission 
v. Chicago, R. I. & P. Ry. Co, U. S&S. S. C., 30 
Sup. Ct. 651. 

35. Injury to Passenger.—In an_ action 
against a street car company for personal in- 
juries to a passenger in a collision, the doc- 
trine of res ipsa loquitur held to apply.—Wol- 
ven vy. Springfield Traction Co., Mo., 128 S. W. 
§12. 

36. Persons in Waiting Room.—One en- 
tering a depot waiting-room for the purpose of 
taking a train is not a trespasser, and he may 
remain there until his train arrives, subject to 
the right of the railroad to close its building 
at such hour as its reasonable rules may re- 
quire.—Texas Midland R. Co. v. Geraldon, Tex., 
128 S. W. 611. 

37. Injuries to Passenger.—Proof of in- 
jury to a passenger by the derailment of a 
train held to shift the burden of proof to the 
earrier to show that the accident could not 
have been avoided by the utmost care and fore- 
sight.—Southern Pac. Co. v. Blake, Tex., 128 S. 
W. 668. - 

38. Contracts—Telephone Conversations.—A 
valid contract can be made by telephone con- 
versation.—St. Louis Maple & Oak Flooring 
Co. v. Knost, Mo., 128 S. W. 532. 

39. Criminal Law—Entrapment.—tThe state is 
not precluded from prosecuting defendant for 
selling liquor because the purchase was made 
by an officer for the purpose of instituting a 
prosecution.—Caveness vy. State, Okl, 109 Pac. 
125. 

40. Mental Attitude.—The apparent men- 
tal attitude of people who are in frequent as- 
sociation can be proved by the opinions of 
those whose acquaintance is of such character 
as to give an opportunity to measure their 
George, Wash., 109 Pac. 























114. 

41. Former Jeopardy.—Where accused, af- 
ter being put in jeopardy, consents to proceed- 
ing rendering a new trial necessary, he cannot 
successfully claim immunity on the ground of 
the former jeopardy.—Oborn v. State, Wis., 126 
N. W. 737. 

42. Change of Venue.—The rule that a 
right to change of venue is purely statutory 
does not prevent a change by consent.—Oborn 
v. State, Wis., 126 N. W. 737. ~ 

43.— Character of Accused.—The privilege 
of general vilification of a witness by proof of 
general disreputable conduct held allowable 
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only in the exercise of judicial discretion, and 
then only to affect the credibility of the wit- 
ness.—Robinson v. State, Wis., 126 N. W. 7:90. 


44. Former Jeopardy.—-Persons sued _ for 
double damages under statute for an involun- 
tary trespass by cutting timber on state lands 
eannot complain that, because of the further 
penal features of the law, they are subject to 
be put twice in jeopardy for the same offense. 
—Shevlin-Carpenter Co. v. State of Minnesota, 
uL. S. S. c., 30 Sup. Ct. 663. 


45. Courts—Full Faith and Credit.—The’ ex- 
ercise by the state court of its independent 
judgment interpreting the statute of another 
state, on which the cause of action is based, 
presents no question under the full faith and 
credit clause for review in the federal Supreme 
Court by writ of error to a state court where 
no settled construction of statute by the courts 
of the state enacting it is pleaded or approved. 
—Louisville & N. R. Co. v. Melton, U. S. S.C, 
30 Sup. Ct. 676. 


46. Jurisdiction.—A court having jurisdic- 
tion only of actions involving more than $200 
held to have jurisdiction of an action of an in- 
surance policy for $260 and the interest there- 
on.—Allemania Fire Ins. Co. v. Fordtran, Tex., 
128 S. W. 692. 


47. Contempt—False Statement to Court.—A 
false statement to a court in proceedings sup- 
plementary to execution held not punishable 
as a criminal contempt.—Franzone v. Tummin- 
elli, 123 N. Y. Supp. 455. 


48. Contracts—Champerty and Maintenance.— 
An assignment of a recoverv or part of a re- 
covery in tort is not champertous, and is an 
enforceable contract.—Weed y. Foster, Wash., 
109 Pac. 123. 


49. Customs and Usages—Sufficiency of Proof. 
—A local custom cannot be proved, without es- 
tablishing knowledge thereof in the party 
sought to be bound, unless such custom is no- 
torious.—Talbot v. Mattox, Dawson & Posey 
Realty Co., Okl., 109 Pac. 128. 

50. Corperations— Misappropriation of Assets. 
—In a suit by a creditor of a corporation to set 
aside a deed of trust of the corporation, the 
corporate officers named in the deed held neces- 
sary parties.—Adam Roth Grocery Co. v. Hotel 
Monticello Co., Mo., 128 S. W. 542. 


51. Stock Transfer Tax.—Nonpayment at 
the time of transfer of the transfer tax on 
sale of corporate stock imposed by Laws 1905, 
may not be cured by subsequent payment so 
as to give action thereon in view of section 
323.—Bean v. Flint, 123 N. Y¥. Supp. 385. 

52. Status in General.—The status of a 
corporation must be determined by the act of 
incorporation, and not by what the corporation 
may assume to do.—In re Moses, 123 N. Y. Supp. 
443. 

53. Deeds—Conveyance 
a firm by the firm name, 














to Firm.—A deed to 
instead of to the in- 


dividual members of the firm, is not for that 
reason void.—La Fayette Land Co. v. Caswell, 
Fla., 52 So. 140. 








54. Conditions Subsequent. Re-entry for 
condition broken, while a proper method of ef- 
fecting a forfeiture, does not prevent resorting 
to any other method manifesting che grantor’s 
purpose to take advantage of the breach.— 
Bryan v. Bliss-Cook Oak Co., U. S. C. C. of App., 
Eighth Circuit, 178 Fed. 217. 








55. Diveree—Validity of Prior Marriage.—A 
judgment of divorce is conclusive as to the 
parties, being from that time single, but does 
not render their prior relations valid, whether 


they were so in fact or not.—Oborn v. State, 
Wis., 126 N. W. 737. 
56. Residence.—There must be an animus 





to change tne residence of a complainant in a 
divorce action in order to confer jurisdiction 
on the courts of another state than that in 
which the complainant formerly resided.—Blon- 
din v. Brooks, Vt., 76 Atl. 184. 

57.——Full Faith and Credit.—A decree for 
future payment of alimony is, as to install- 
ments past due, within the protection of the 
full faith and credit clause of the federal con- 
stitution.—Sistare y. Sistare, U. S. S. C., 30 Sup. 
Ct. 682. ; 


58. Kasements—Obstruction.—A _ private al- 
leyway, shown on a plat when plaintiff bought 
a lot, held appurtenant to the lot, so that he 
could enjoin its obstruction.—Danielson v. 
Sykes, Cal., 109 Pac. 87. 

59. Extradition—Warrant of Rendition. — A 
warrant of rendition in extradition proceedings 
held to place upon the person demanded the 
burden of showing that he is not a fugitive 
from justice.—State v. Curtiss, Minn., 126 N. W. 
719. 

60. Evidence—Regularity of Official Acts — 
Where a city sues in its corporate name by its 
proper law officers, the action will be presumed 
to have been authorized until the contrary ap- 


pears.—City of Syracuse v. Roscoe, 123 N. Y. 
Supp. 403. 
61. Weather Conditions.—A diary of weath- 





er conditions held not admissible in evidence. 
Hufnagle v. Delaware & H. Co., Pa., 76 Atl. 205. 

62. Admissibility.—In an action for injur- 
ies to a passenger, evidence as to the passen- 
ger’s character held properly rejected —Hous- 
ton & T. C. R. Co. v. Swancey, Tex., 128 S. W. 
677. 

63.——Ancient Documents.—-The rule as to 
ancient documents applies to domestic, and not 
to foreign, records.—Freeman v. Wm. M. Rice 
Institute, Tex., 128 S. W. 629. 

64. Testimony on Former Trial.—The sten- 
ographic report of the testimony of a party 
who testified at the first trial, and died before 
the second trial, held admissible.-—Wiener _ v. 
Zweib, Tex., 128 S. W. 699. 

65. Kreevtors and Admipni<trators—Rerts — 
The rents of land belong to the heir, and are 











not assets in the hands of the administrator 
for the payment of debts.—Stokeley v. Flan- 
ders, Ky., 128 S. W. 608. 

60. Death of Executrix.—Where an execu- 





trix dies leaving the estate onlv partially ad- 
ministered, her personal representative has no 
power to complete such administration.—In re 
Wagner's Estate, Pa., 76 Atl. 215. 

61. Frauds, Statute of—Sale of Land.— 
Where an oral contract for the sale of land is 
void, yet when fully executed the injured party 
has the same right of action for fraud of the 
other as if the contract had been valid.—Lat- 
son v. Buck, Neb., 126 N. W. 760. 

68 Verbal Lease.—A verbal lease is bind- 
ing for one year if followed by possession, and 
if the lessor, without the lessee’s fault. refuse 
to perform or permit the lessee to perform on 
his part, the lessee may recover therefor.— 
Jenkins v. Womach, Mo., 128 S. W. 530. 
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69. Damages—lInstructions.—It is error to 
tell the jury they may consider in estimating 
damages “any other loss” which “plaintiff sus- 
tained as a direct result of the breach of said 
eontract by defendant.”—Jenkins v. Womach, 
Mo., 128 S. W. 530. 

70. Exercise of Right of Appeal.—An ap- 
pellate proceeding is as much the right of a 
litigant as the proceeding in the court of first 
instance, and an appellant cannot be charged 
with liability because of a loss suffered by 
other parties in interest through the insolvency 
of a third person, which occurred pending the 
appeal.—Leary v. Murray, U. S. C. C. of App., 
Third Circuit, 178 Fed. 209. 

71. Trespass to Real Property.—An owner 
of a factory compelled to suspend business by 
defendant’s trespasses held entitled to recover 
the usable value of his property during a de- 
lay in repairing the damage caused by the fail- 
ure of the defendant to fulfill his promise to 
make repairs.—Henry Hall Sons Co. v. Sund- 
strom & Stratton Co., 123 N. Y. Supp. 390. 

72. Homestead—Adverse Possession.—The ad- 
verse possession by husband and wife with a 
view of acquiring a title to a homestead, held 
to create only an inchoate right to the land, 
which right the husband may surrender with- 
out the consent of the wife.—Coler v. Alexan- 
der, Tex., 128 S. W. 664. 

73. Fire Insurance—Watchman Clause. — A 
sawmill and electric plant connected therewith 
held not “idle or inoperative’ within the terms 
of a watchman clause of a policy during cus- 
tomary suspension of the work of the mill on 
Sundays, and the nonuse of the electric plant in 
the daytime.—Liverpool & London & Globe Ins. 
Co. v. Tillamook Lumbering Co., U. S. C. C. of 
App., Ninth Circuit, 178 Fed. 161. 

74. Action on Premium Note.—Any con- 
tract between an applicant for a life policy 
and the company held a conditional contract to 
insure, and not a contract of insurance, so that 
the company could only sue for damages for its 
breach on applicant’s refusal to accept the pol- 
icy, and could not recover on the note.—Ten 
Broek v. Jansma Mich., 126 N. W. 710. 

75. Interstate Commerce—Regulation of Rail- 
road Rates.—A circuit court of the United 
States is without jurisdiction to enjoin the fil- 
ing, publicaiion, or enforcement by a railroad 
company of an interstate rate, on the ground 
that it is unreasonable or discriminatory, in 
advance of action thereon by the Interstate 
Commerce Commission.—Columbus Iron & Steel 
Co. v. Kanawha & M. Ry. Co., U. S. C. C. of 
App., Fourth Circuit, 178 Fed. 261. 


76. Employer’s Liability Act.—A _ railroad 
bridge hand, having been required to work on 
railroad bridges in different states and injured 
while so engaged by a defective scaffold, held 
not an employee employed in interstate com- 
merce, within the employer's liability act.— 
Taylor v. Southern Ry. Co., U 3. C. C. N. D. 
Ga., 178 Fed. 380. 


77. Master and Servant—Em)loyer’s Liability 
Act.—The employer's liability act supersedes 
all other laws concerning the liability of com- 
mon carriers engaged in interstate commerce 
by railroad to emplovees while engaged in such 
commerce.—Taylor v. Southern Ry. Co., 
c. C., N. D. Ga., 178 Fed. 380. 

78.——Seope of Employment.—In an action 
for injuries from being struck by an automo- 
bile, the burden held to be upon defendant to 

















show that his chauffeur was not at the time 
acting within the scope of his employment.— 
Moon v. Matthews, Pa., 76 Atl. 219. 

79. Monepolies—Succession of Corporations.— 
A new corporation organized to purchase the 
business of an old company, which had by pur- 
chase, etc., monopolized the ice business 
in L, held not an innocent purchaser, but 
was chargeable with the monopolistic opera- 
tions of its predecessor.—Merchants’ Ice & Cold 
Storage Co. v. Rohrman, Ky., 128 S. W. 599. 

80.——Consolidation.— Where contracts to con- 
solidate ice plants in L. were to control the 
market and suppress competition, they were in- 
valid, though no effort was made to control, 
fix, or raise the price.—Merchants’ Ice & Cold 
Storage Co. v. Rohrman, Ky., 128 S. W. 599. 

81. Negligemce—Last Clear Chance—The hu- 
manitarian or last clear chance doctrine is 
somewhat of an exception to the general rule 
of law by which an injury caused by the joint 
negligence of the wrongdoer and the person in- 
jured is not actionable.-—-Murphy v. Wabash R. 
Co., Mo., 128 S. W. 481. 

82.——Sale of Dangerous Articles. — Person 
selling or delivering an article which he knows 
to be dangerous to life or limb held liable to 
one suffering an injury therefrom which might 
have been reasonably anticipated.—Ward _ v. 
Pullman Go., Ky., 128 S. W 4 

&3.— Choosing Dangerous Way.—A_ person 
with a-choice of a safe and a dangerous way, 
who chooses the dangerous way and is injured 
is guilty of contributory negligence.—Purcell v. 
Riebe, Pa., 76 Atl. 2 

84. Nuisance—Cemeteries.—The use of land 
for burial purposes wiil be restrained, where 
it will amount to a nuisance through contamin- 
ation of the atmosphere or water of wells and 
springs.—Nelson v. Swedish Evangelical Luth- 
eran Cemetery Ass'n of Chisago City, Minn., 126 
N. W. 723. 

85. Partition—Improvements.—A defendant 
who fails to specifically plead improvements and 
ask compensation cannot recover therefor.— 
Ivy v. Ivy, Tex., 128 S. W. 682. 

86.— Caveat Emptor.—The court decreeing a 
sale of land held to undertake to sell only the 
title of the parties to the suit, and the doctrine 
of caveat emptor applies.—Scarlett v. Robinson, 
Md., 76 Atl. 181. 

87. Pleading—Amendments.—That an amend- 
ment to the answer was tendered on the day 
when the case was set and called for trial was 
not a ground for refusing it.—Northwestern 
tg Repair Co. v. Cornwall, Mo., 128 
90d. . 

88. Parent and Child—Injury to Child Em- 
ployee.—Consent of parent to his child engaging 
ina dangerous employment held not negligence 
contributing to her injury from the employer's 
negligence in not warning and instructing.— 
ogee v. Anniston Knitting Mills Co., Ala., 52 
So. . 

89. Judgment—Modification—The rule that 
the court may change its conclusions of law 
and render a different judgment from that first 
announced held to apply in proceedings for 
vartial distribution of a decedent's estate.— 
Brownell v. Superior Court of Yolo County, Cal., 
109 Pac. 91 

90. Res Judicata.—The plea of res judicata 
applies to every objection urged in the second 
suit which was open to the party within the 
former one under the pleadings.—Jones v. Mor- 
gan, Fla., 52 So. 140. 

91.——Confession.—A judgment may be ren- 
dered on confession as well as on a verdict.— 
Murphy v. Wabash R. Co., Mo., 128 S. W. 481. 

92.——Interlocutory.—An interlocutory judg- 
ment by default weet been rendered, defen- 
dant could only demand a jury trial as to the 
damages.—Western Union Telegraph Co. v. 
Skinner, Tex., 128 S. W. 715. 

93. Landlord and Tenant—Right to Show Ter- 
mination of Interest.—Whiie a tenant cannot 
deny that his landlord had title at the com- . 
mencement of the term, he may show that the 
landlord’s interest has terminated.—Dale  v. 
Parker, Mo., 128 S. W. 510. 

94, Emblements.—That there is a growing 
crop on premises will not extend the term of a 
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tenant’s lease; the crop being an emblement 
which the tenants have a right to go upon the 
premises and harvest.——Dale v. Parker, Mo., 128 
Ss. W. Rep. 510. 


95. Libel and Slander—Meaning of Words.— 
Where particular English words have acquired 
some sense different from their natural one, an 
averment in an action for libel by way of in- 
ducement of that acquired sense is necessary, 
and an innuendo without such an averment is 
insufficient.—Grant v. New York Herald Co., 123 
N. Y¥. Supp. 449. 


96. Published statement.—A published 
statement made in the alternative held libelous 
per se.—Dennison y. Daily News Pub. Co., Neb., 
126 N. W. 764. 


97. Municipal Corporations—Obstruction to 
Sidewalk. —A gate opening outward held not a 
nuisance per se.—Gensler y. Kemble, Pa., 76 
Atl. 223. 

98.——Illegal Contracts.—Where neither a 
city nor its officers have authority to make a 
contract, their action in making it cannot be 
ratified.—Smith v. City of Philadelphia, Pa., 76 
Atl. 221. 

99.——Use of Streets.—The city of New York 
has certain powers to act as the agent of the 
state in granting a franchise in public streets, 
but it is not authorized to do so for private 
purposes.—People v. Perley, 123 N. Y. Supp, 
436. 

100. Sales—Passing of Title-—The mere pos- 
session of movable property is not such: indici- 
um of ownership as will enable the possessor 
to convey a good title as against the true own- 
er.—William Frantz & Co. v. Fink, La., 52 So. 








131. 
101.——Silence as to 
seller as to defects in a horse held not ground 


for rescission of the sale.—Overhulser v. Pea- 
cock, Mo., 128 S. W. 526 

102. Street Railroads—Negligence.—Failure 
to sound a gong or ring a bell or to have a 
burning headlight on a car held not material 
evidence of negligence of the company where it 
does not appear that the absence of such warn- 
ings caused or contributed to the accident.— 
Mackey vy. Philadelphia & West Chester Trac- 
tion Co., Pa., 76 Atl. 201. 

103.——Proximate Cause of Injury —The neg- 
ligence of a street car company in permitting a 
car to be overcrowded held the proximate cause 
of injury to a passenger wiio was pushed off 
the car by another passenger.—Knaisch v. Jo- 
line, 123 N. Y. Supp. 412. 

104. Taxation—Tax Title.—Plaintiff, in an 
action to recover land from the holder of a tax 
title, held not guilty of laches, where there was 
no evidence that defendant's conduct could have 
been influenced by the fact that no one was in 
possession of the land in question.—Glynn yv. 
Maxfield, N. H., 76 Atl. 196. 

105.——-Tax Sales.—A tax 


Sale of land not 


subject to taxation is void.—Brinneman v. Scho- 
lem, Ark., 128 S. W. 584. 
106.——Double Taxation.—Taxation of shares 


of stock of a foreign corporation held not dou- 
ble taxation, in violation of Const. art 11, sec. 
1.—Hunt v. Board of Com'rs of Allen County, 
Kan., 109 Pac. 106. 

107. Trial—Directine Verdict.—In directing a 
verdict for defendant, the court may consider 
defendant's testimony when it is credible and 
not at variance with that of plaintiff. 
v. Susquehanna & N. Y. R. Co., Pa., 76 Atl. 207. 

108. Time—On or Before —Where a renewal 
was indorsed on a note by which the payor 
promised to pay the note “on or before 1904” 
the note was due and payable on the last day 
of the vear 1904, and any suit to enforce pay- 
ment prior to that date would be premature.— 
Henry v. Lovenberg, Tex., 128 S. W. 675. 

109. Trusts—Creation.—To declare an express 
trust in hand on a verbal declaration would 
contravene the statute of frauds. Rev. St. 1899, 
sec. 3416 (Ann. St. 1906, p. 1949.)\—Ewing v. 
Parrish, Mo., 128 S. W. 538 

110. Telerraphs and Telephones—Contractual 

abilitv.—The contractual liability of a tele- 

vh company establishing office hours, held 








not affected by the act of its agent there in 
rendering occasional gratuitous services outside 
office hours.—Western Union Telegraph Co. v. 
Weeks, Tex., 128 S. W. 674. 


111. Principal and Surety—Action on Bond.— 
The discharge in bankruptcy of a city officer 
held not to preclude the city’s remedy against 
the sureties on his bond.—City of Syracuse v. 
Roscoe, 123 N. Y. Supp. 403. 





a prose- 
eution for using the post office establishment in 
furtherance of a scheme to defraud, it was not 
material that no one was in fact defrauded.— 
Foster v. United States, U. S. C. C. of App., 
Sixth Circuit, 178 Fed. 165. 


113. Partnership—Dissolution.—-On the death 
of one of two partners, in the absence of pro- 
vision otherwise in the partnership agreement 
or by will of the deceased, the partnership ter- 
minates, and the surviving partner cannot con- 
tinue the business and bind the estate of the 
deceased partner by new contracts.—First Nat. 
Bank of Pittsburg, Pa., v. Guarantee Title & 
Trust Co., U. S. C. C. of App., Third Circuit, 178 
Fed. 187. 

114. Railroads—Foreign Corporations.—A for- 
eign railroad corporation operating a railroad 
in the state is a corporation “conducting a 
business in the state. +" v. Chicagg, R. I. 
& P. Ry. Co., 128 S. W. 555. 

115. Rape—Sufficiency of Evidence.—A con- 
viction supported by the direct and positive tes- 
timony of a child of limited mentality and in- 
telligence held not without support.—Robinson 
vy. State, Wis., 126 N. W. 750. 

116. Removal of Causes—<Action by Non-Resi- 
dent.—Where suit in equity was brought in the 
Chancery Court of New Jersey by residents of 
Ohio against citizens and residents of New York 
it was not removable, under Removal Act to 
the circuit court for the Southern District of 
New York.—Murdock v. Martin, U. S. C. C., S. 
D. N. Y., 178 Fed. 307. ° 

117. Replevin—Property Subject.—Replevin 
will lie to recover an undivided interest in a 
erop of small grain.—Johnson vy. Stone, Minn., 
126 N. W. 720. 

118. Tennanecy in COmmon—Incumbrances.— 
Where a tenant in common has had possession 
of the common property, and has, with the 


rents, removed an incumbrance, he will not be 
required in addition to account to his co-ten- 


ants also for the rents.—Stokeley v. Flanders, 
Ky., 128 S. W. 608. 

119. United States—Construction of Contracts. 
—The rule that a contract is to be construed 
most strongly against the party who prepares it 
applies to the United States with respect to its 
contracts with private parties.—United States 


v. Newport News Shipbuilding & Dry Dock 
Co., U. S&S. Cc. Cc. of App., Fourth Circuit, 178 Fed. 


194. 

120. Usury—What Constitutes.—The difference 
between the cash and_ credit price on a 
sale of goods may be put into the form of in- 
terest on a note given for the price without vio- 
lating the usury law.—Davidson vy. Davis. Fla., 
52 So. 139. 

121. Vendor and Puréhaser—Bona-fide Pur- 
chaser.—A subsequent purchaser of land _ is 
bound to take notice of the recitals in a deed 
appearing on a title index record.—Davis v. 
Bell, Tex., 128 S. W. 658. 

122. Vendor’s Lien.—It is not essential to 
the liability of a grantee of land who assumes 
the payment of vendor’s lien notes that he 
should receive actual notice of the holder's ac- 
ceptance of such promise to pay.—Hoeldtke v. 
Horstman, Tex., 128 S. W. 642. 

123. Witnesses—Cross-Examination.—A_ wit- 
ness in the federal courts cannot be cross-ex- 
amined without leave of court, either in a civil 
or criminal case, as to matters not connected 








with his direct examination.—Foster v. United 
States, U. S. C. C. of App., Sixth Circuit, 178 
Fed. 165. 

124. Husband and Wife.—Rule precluding 


husband or wife from being a witness for or 
against each other contemplates existence of a 
valid marriage.—Oborn y. State, Wis., 126 N. 
Ww. 737. 
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